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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

NEW ENGLAND CARPENTERS HEALTH
BENEFITS FUND, PIRELLI ARMSTRONG
RETIREE MEDICAL BENEFITS TRUST,
TEAMSTERS HEALTH & WELFARE FUND
OF PHILADEI PHIA AND VICINITY,
PHILADELPHIA FEDERATION OF
TEACHERS HEALTH AND WELFARE FUND,
and DISTRICT COUNCIL 37 HEALTH &

SECURITY PLAN,
Case No. 1:05-CV-11148-PBS

Plaintiffs,
V.

FIRST DATABANK, INC., a Missouri
corporation, and MCKESSON CORPORATION,

a Delaware corporation,

Defendants.

DISTRICT COUNCIL 37 HEALTH AND
SECURITY PLAN,

Plaintiff, : Case No. 07-CV-10988-PBS
v. :

MEDI-SPAN, a division of WOLTERS
KLUWER HEALTH, INC.,

Defendant. : .

MEMORANDUM OF THE NATIONAL ASSOCIATION OF
CHAIN DRUG STORES AND THE FOOD MARKETING INSTITUTE
IN OPPOSITION TO PLAINTIFFS’ MOTION FOR APPROVAL OF PROPOSED
AMENDED FIRST DATABANK AND MEDI-SPAN CLASS SETTLEMENTS




L INTRODUCTION
The National Association of Chain Drug Stores (“NACDS”) consists of nearly 200 chain

community pharmacy companies whose community pharmacies fill over 71% of the more than
3.2 billion prescriptions dispensed annually in the United States. The Food Marketing Institute
(“FMI”) represents 1,500 member companies -- food retailers and wholesalers -- who operate
approximately 26,000 retail food stores. More than one-third of these stores have in-store
pharmacy departments. More than half of the members of FMI and NACDS are independent
operators or small regional companies. NACDS and FMI each appear as both self-insured
members of the settlement class and as representatives of community phannacieé.

FMI and NACDS previously appeared before this Court in opposing the original
proposed settlements with FDB and Medi-Span. For many of the reasons raised by FMI and
NACDS (and other Objectors), on January 22, 2008 the Court rejected those original proposed
FDB/Medi-Span settlements. Chief among the court’s concerns were (1) applying the AWP
“rollback” only to the 1356 NDCs originally covered by the Complaint (and not over 7000 other
NDCs), and (2) the economic impact on smaller pharmacies.

The proposed amended settlements are no better — and in some respects are worse — than
the FDB and Medi-Span seftlements originally proposed. First, the plaintiffs and FDB/Medi-
Span have disregarded the Court’s rejection of an AWP rollback on more than 8000 NDCs. At
the same time that plaintiffs proposed the amended settlements, both FDB and Medi-Span
announced plans to rollback AWP on thousands of NDCs beyond the 1356 directly affected by
the proposed amended settlement. This collusive end-run by the plaintiffs’ counsel, FDB and
Medi-Span should not be permitted.

Second, the proposed AWP rollback continues to be punitive to innocent non-parties and

to threaten the viability of certain pharmacies. The proposed roliback for 1356 NDCs will still




be punitive to thousands of community pharmacies as well as other industry participants, by
imposing transactional costs on them in reacting to an arbitrary and unnecessary AWP
“correction.”

Third, the AWP rollback will provide no benefit to the class. Incredibly, the settling
parties have proffered no evidence at all that the AWP rollback contained in the amended
settlements will benefit the class. The original economic analysis offered by plaintiffs two years
ago in support of the original settlements remains flawed, and is now hopelessly out of date. In
contrast, FMI and NACDS again submit their own economic expert analysis in support of their
opposition to these proposed amended settlements.

Finally, the so-called “Data Room” provisions continue to be troublesome and a device
meant to benefit only plaintiffs’ counsel.

For the reasons that follow, the proposed settlements should not be approved.

II. LEGAL ANALYSIS

A. Standard for Fairness Hearing

Pursuant to Federal Rule of Civil Procedure 23(e), the court may approve the settlement
only after a hearing gnd a finding that the settlement is “fair, reasonable, and adequate.”
F.R.C.P. 23(e)(1)(C). To determine whether a settlement is fair, reasonable, and adequate, the
court must examine “whether the interests of the class are better served by the settlement than by
further litigation.” In re Relafen, 231 F.R.D. at 58 (citing Manual for Complex Litigation, at
309-10).

There is no single test in the First Circuit for determining whether a proposed class
settlement is fair, reasonable, and adequate. Instead, courts “generally consider the negotiating
process by which the settlement was reached and the substantive faimess of the terms of the

settlement compared to the result likely to be reached at trial.” In re Compact Disc Minimum




Advertised Price Antitrust Litigation, 216 F.R.D. 197, 206 (D. Me. 2003). Specifically, courts in
the First Circuit consider some or all of the following factors:

» Comparison of the proposed settlement with the likely result of litigation;

Reaction of the class to the settlement;

»  Stage of the litigation and the amount of discovery completed;

»  Quality of counsel,

»  Conduct of the negotiations; and

= Prospects of the case, including risk, complexity, expense, and duration.
Id. at 206.

Courts are primarily concerned with protecting the interests of class members and, in
particular, unnamed class members. In Amchem Products, Inc. v. Windsor, 521 U.S. 591 (1997),
the United States Supreme Court noted that the fairness hearing “protects unnamed class
members from ‘unjust or unfair settlements affecting their rights when the representatives
become fainthearted before the action is adjudicated or are able to secure satisfaction of their
individual claims by a compromise.”” /d. at 623. The Court went on to state that judicial review
of proposed class settlements “assure{s] the class cohesion that legitimizes representative action
in the first place‘.” Id.

In Sylvester v. Cigna Corp., 369 F. Supp. 2d 34 (D. Me. 2005), the court noted that in
determining whether a settlement is fair, reasonable, and adequate, the court has the “judicia_i
duty to protect the members of a class in class action litigation from lawyers for the class who
may, in derogation of their professional and fiduciary obligations, place their pecuniary self-
interest ahead of that of the class.” 369 F. Supp. 2d at 44. In Norman v. McKee, 431 F.2d 769
(9”’ Cir. 1970), the court noted the trial court was to act as “guardian” to persons who are parties

to an action only through their representative. Id. at 774.




III. ARGUMENT

A. The Perpetrators of Fraud, Not Innocent Non-Parties,
Should Fund Any Settlement

The proposed amended settlements are uniquely unfair and inadequate. FDB and Medi-
Span will rollback AWP on 1356 NDCs (8200 NDCs when the collusive “independent” AWP
roliback occurs) causing non-party pharmacies and PBMs extraordinary expense and lost
revenue io the point of business ruin for some. Meanwhile, consumers originally injured by
FDB and Medi-Span’s fraud get nothing and consumers not involved in the original fraud get a
windfall.

The proposed FDB and Medi-Span amended settlements should be rejected. We
respectfutly urge the Court to focus on the traditional means of making victims of a fraud whole
-- the alleged fraud perpetrators should pay the victims. But there should be no AWP rollback.
The Court is on the eve of trying and deciding the case against McKesson. If McKesson is found
liable, it is likely that there will be a si ériiﬁcant fund to make whole the fraud victims and there
would be no need for an AWP rollback. If McKesson is found not liable, then there is no reason
for an AWP rollback.

The Court’s search for a remedy for the consumers should start and stop with the alleged
fraud perpetrators. It should not involve entanglement with and disruption to pharmacies and
PBM:s that played no role in the fraud.

B. The Amended Settlements Appear Collusive and In Derogation of the
Court’s Prior Rulings

Investigation of possible collusion as a factor in a proposed class action settlement is
appropriate where there is reason to believe collusion has occurred. See, e.g., In re General
Motors Corp. Engine Interchange Litig., 594 F.2d 1106, 1126 (7™ Cir. 1979). Courts have
generally required some evidentiary foundation demonstrating an inference of collusion before

initiating an investigation. Mars Steel Corp. v. Cont’l Il Nat’l Bank & Tr. Co. of Chicago, 834




F.2d 677, 684 (7" Cir. 1987). Courts frequently examine the timing of settlement negotiations
when investigating possible collusion. See Vollmer v. Publishers Clearing House, 248 F.3d 698,
708 (7% Cir. 2001); Mars Steel, supra, 834 F.2d at 684.

On May 29, 2008, plaintiffs moved this court for preliminary approval of an amended
settlement agreement with FDB dated May 28, 2008. That amended agreement provided, in part,
that FDB will reduce to 1.20 the AWP markup for 1356 NDCs that allegedly have a “higher”
present markup. Four days later, FDB contacted its customers and announced that it would
make the same reduction to AWP for all other NDCs. Far from being “independent of the
settlement,” the AWP reductions announced in the FDB letter are completely contingent upon
the court’s approval of the settlement agreement. The FDB letter also notes that the reductions
to AWP for all NDCs will only occur “on the same schedule” as the settiement. Finally, the
FDB letter announces that FDB will discontinue publishing AWP within two years of that same
schedule. See Exhibit A attached hereto.

The timing and background of the amended FDB settlement agreement and the
“independent” FDB letter is beyond mere coincidence. That plaintiffs and FDB came to some
tacit agreement to accomplish outside the courtroom what was previously rejected inside the
courtroom is palpable. This end-run disregards the Court’s comments on the initial attempt to

secure Court approval for an across-the-board AWP rollback:

“So before I do anything, first of all,
I want to be clear that, as it stands
now, I'm not willing to do all 8000
NDC’s. I'm only willing to take into
account the drugs that were at issue
in this fraud . . . .. ”

Transcript of Hearing, January 22, 2008.
On July 15, 2008, plaintiffs and Medi-Span entered into an amended settlement

agreement. That same day plaintiffs moved the court for preliminary approval of that settlement.




Eight days later, Medi-Span’s owner, Wolters Kluwer, announced to its customers that it would
make the AWP markup adjustment to 1356 NDCs as a result of the amended settlement
agreement end that it “is also evaluating additional AWP Pricing Policy changes in addition to
those required by the revised settlement agreement.” Medi-Span dropped the other shoe on
August 22, 2008, when its parent announced to Medi-Span’s customers that, in fact, Medi-Span
was following FDB’s lead and rolling AWP back on all other NDC’s. See Exhibit B attached
hereto.

Collusion between plaintiffs’ counsel, FDB and Medi-Span to accomplish precisely what
this Court rejected renders the proposed settlements, at the very least, suspect. This Court should
not lend its imprimatur to a deal born of collusion.

C. The Settlements are Punitive to Community Pharmacies, PBMs and Others
in the Industry

The rights of third parties should alse be considered by the Court when reviewing
proposed settlements. In In re Masters Mates & Pilots Pension Plan and IRAP Litigation, 957
F.2d 1020 (2™ Cir. 1992), the court noted that “[w]here the rights of third parties are affected . . .
their interests too must be considered.” /d. at 1026. Thus, “where the rights of one who is not a
party to a settlement are at stake, the fairness of the settlement to the settling parties is not
enough to earn the judicial stamp of approval.” Id. Where non-parties object to a settlement, the
court cannot simply “brush their complaints aside.” Id.

The economically necessary steps that PBMs and retail drug chains will take if this
amended settlement is approved will result in very substantial transaction costs for PBMs, TPPs,
and retail drug chains that, in an economically efficient marketplace, will be passed along to
consun:lers, adding economic insult to uncompensated injury. In addition, the settlements will

inject great uncertainty into the marketplace. The whole point of having an AWP is to provide a

stable, predictable benchmark for pricing transactions involving pharmaceutical drugs. This




settlement will destroy that predictability. First, the fate of AWP in the short run will depend
upon whether another data reporting service such as Redbook decides to continue the current
methodology for calculating AWP. In the not-so-long-run (two years for FDB)', there may be
no reported AWP to use as a pricing benchmark. This will cause tremendous uncertainty in the
marketplace because no one has any idea as to what type of pricing benchmark will succeed it.
This uncertainty is not likely to benefit the class, nor, for that matter, anyone else.

Retail pharmacy chains generally operate at low profit margins and would be
economically unable to bear the costs of this proposed settlement agreement. Retail drug chains
generally have at-will contracts with PBMs. Of necessity, many of these retail drug chains have
been renegotiating their contracts with PBMs in order to preserve the original economics of their
contracts. As a result, the settlement is unlikely to change retail drug prices, at least for some
large chains. For example, at least two retail drug chains have issued public statements
announcing that if there is a change in the methodology for calcul-ating AWP, they will
renegotiate their at-will contracts with PBMs.

D. There Is No Evidence That The AWP Rollback Will Benefit The Class

Although the AWP rollback will harm pharmacies and others, it will not benefit the class.
The parties have proffered absolutely no evidence that the AWP rollback contained in the
proposed settlement agreements will benefit the class. In fact, when they submitted the
“set;tlements to the court, the parties did not even assert that this AWP rollback would benefit the

class at all. The economic report of Raymond S. Hartman, which the parties offered two years

! The previous proposed FDB settlement would have required FDB to “retire” AWP within two
years after the settlement. The Court emphatically rejected such a requirement. In its June 2,
2008 announcement to its customers, FDB stated that “independent” of the present proposed
settlement, FDB will discontinue publishing AWP within two years. Again, this appears to be a
collusive end-run around the Court’s previous ruling.




ago, concerned different settlements with very different AWP rollback provisions. The Hartman
report was always fundamentally flawed and is now hopelessly outdated.

FMI and NACDS have attached to this Memorandum the report and curriculum vitae of
Dr. Gale Mosteller, a University of Chicago Ph.D. (economics) graduate and currently an
economics consultant in Washington, D.C. See Exhibit C attached hereto. Originally, FMI and
NACDS asked Dr. Mosteller to review and comment upon the Declaration of Raymond S.
Hartman previously submitted by plaintiffs in support of approval of the original proposed FDB
settlement. Dr. Mosteller reached certain conclusions that eviscerated Mr. Hartman’s opinion
that the proposed settlement will yield cost savings to the class of $3.7 billion on retail brand-
name drugs in 2007. See Exhibit D attached hereto.

With respect to the proposed amended settlement agreements, FMI and NACDS have,
again, requested that Dr. Mosteller comment upon the economic justification for the proposed

amended settlements. Dr. Mosteller’s report, at Exhibit A, makes the following points:

o Instead of absorbing losses from AWP reductions, PBMs and pharmacies can and
will make changes to maintain the economics of their contracts.

e Although TPPs are unlikely to realize savings from AWP reduction, non-parties
such as PBMs and pharmacies will incur unnecessary cost to renegotiate (or
automatically receive) adjustments to maintain existing economics.

» Most consumers who “overpaid”’ will not be benefited by these settlements.

Dr. Mosteller’s report makes it clear that the proposed AWP roltback is now virtually
meaningless to any class of payor. First, the marketplace has already largely incorporated the
revelations regarding how FDB reported AWP. FDB reported the new AWP data in real time as
the AWPs were updated and FDB publicized its method of calculating AWP mark-ups to its
clients in March 2005. As FTC studies demonstrate, the industry -- including PBMs, TPPs and
retail drug stores -- is highly sophisticated and competitive. As a result, during the past several

years, the marketplace completed its absorption and reaction to this information regarding how




AWP was calculated. This reactive process began almost immediately in 2002 when the AWP
revisions were published for the industry. By 2005, a substantial portion of the industry had
already taken actions to preserve the original economics of their deals. Some PBMs have
contracts with TPPs that provide that if there is a change in the methodology for calculating
AWP, the parties will take whatever actions are necessary to preserve the original economics of
the deal. There is a specific acknowledgement of this in a 2005 FTC report on PBMs. By
invoking these provisions, PBMs negated any economic effect of the proposed settlement. As a
result, the prices paid by TPPs will remain unaffected by the proposed settlement.

The Court, at the Jarmary 22, 2008 hearing, observed several times that some pharmacies
for some period of time were “u_njustly enriched” because of changes to AWP that occurred
several years ago. Transcript of Hearing, January 22, 2008 at 31, 35. However, it would be
inappropriate for several reasons for the Court to approve an AWP rollback based upon a
“finding” that some pharmacies for some period were “unjustly enriched.” First, the Court has
no jurisdiction to approve a settlement based upon a finding that non-parties were unjustly
enriched and then to punish those non-parties more severely than a settling defendant. Second,
there is no factual or legal basis to make such a finding. Putting aside the utter lack of evidence
as to which pharmacies were enriched by what amount over what time period, there is no
evidence to support the elements of the equitable claim of unjust enrichment. Classic “unjust
enrichment” is to ha*-.fe wrongfully obtained or passively received money or other benefits, to
have retained such benefits and to “unconscionably” refuse to pay for or return such benefits.
Micromuse, Inc. v. Micromuse, PLC, 304 F. Supp. 2d 202 (D. Mass. 2004). On the record before
the Court, none of these elements.has been demonstrated. Indeed, it is unconscionable that

strangers to this litigation -- and not the defendants -- may be burdened the most by the proposed
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settlements, while those who were allegedly damaged by artificially high prices years ago will
not benefit at all from the proposed AWP rollback.

E. The “Data Room” Involves Troubling Issues

Like the AWP rollback, the “Data Room™ harms pharmacies and others yet provides no
benefits to the class. The “Data Room” proposed in these amended settlements is expected to
contain proprietary and confidential data of pharmacies. The parties cannot and do not claim that
the class will benefit from the “Data Room.” Instead, the Data Room is obviously a fishing hole
for plaintiffs’ attorneys to look for new lawsuits to file. This Data Room is anqther part of the
compensation to plaintiffs’ attorneys -- they are the only beneficiaries, not members of the class.

Further, the Data Room provisions of the proposed FDB settlement continue to entangie
the court in resolving certain Data Room disputes despite the court’s previous admonition that
“I’'m not going to oversee a data room....” Transcript of Hearing, January 22, 2008 at 75.
IV. CONCLUSION

The proposed amended settlements should not be approved. They appear to be the
product of collusion, they would be punitive to and destructive of innocent non-parties and they
provide very little relief to the class.

Respectfully submitted,

Phillp d‘ Kircher
COZEN O’CONNOR
1900 Market Street
Philadelphia, PA 19103
(215) 665-2000

Counsel for Objectors Food Marketing Institute and
The National Association of Chain Drug Stores

Dated: November 14, 2008
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CERTIFICATE OF SERVICE

1, Philip G. Kircher, do hereby certify that a true and correct copy of the Memorandum of
the National Association of Chain Drug Stores and the Food Marketing Institute in Opposition to
Plaintiffs’ Motion for Approval of Proposed Amended First Databank and Medi-Span Class

Settlements, was served via Federal Express to the following:

Karl Barnickol, Esquire
Katten Muchin Rosenman LLP
525 West Monroe Street
Chicago, IL 60661

Steve W. Berman, Esquire

Hagens Berman Sobol Shapiro, LLP
1301 Fifth Avenue, Suite 2900
Seattle, WA 98101

Sheila L. Birnbaum, Esquire

Skadden, Arps, Slate, Meagher and Flom LLP
4 Times Square

New York, NY 10036

Jeffrey L. Kodroff, Esquire
Spector, Roseman & Kodroff, P.C.
1818 Market Street, Suite 2500
Philadelphia, PA 19103

Thomas M. Sobol, Esquire

Hagens Berman Sobol Shapiro, LLP
One Main Street, 4™ Floor

Cambridge, MA 02142
‘f; /f

\ (-2}
Phily d‘d Kircher

Dated: November 14, 2008
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JataBank AWP Communications | First DataBank Page 1 of 1

AWP COMMUNICATIONS

Re: Update Regarding AWP Litigation

June 2, 2008
Dear First DataBank Customer:

In October 20086, First DataBank announced certain proposed changes in our drug pricing reporting practices that may impact your use
of First DataBank’s National Drug Data Fite Plus™ database and other related products. These changes relate to the publishing of the
Blue Book Average Wholesale Price (Blue Book AWP) and the proposed settlement of a class action litigation concerning the

publication of Blue Book AWP.

! would like to share with you some very important developments regarding this proposed settlement and other changes in our drug
pricing reporting practices.

| can now report that negotiations in this case have resulted in amendments to the proposed settlement. These amendments are
necessary as the original proposed terms did not receive court approval in January 2008. The amended setiement was filed with the

court at the end of last week.

If the terms of the amended settiement are approved by the court, First DataBank will be required to (1) adjust its reporting of Blue
Book AWP for those prescription drugs identified in the plaintiffs' previously filed complaint {approximately 1400 NDCs in number) by
reducing the mark-up factor utilized in connection with the calculation of the Blue Book AWP data field to 1.20 times the WAC or Direct
Price for those NDCs that are on a mark-up basis; (2) establish a centralized data repository to facilitate reasonable access to
discoverable material from First DataBank concerning its drug price reporting practices, (3) make a one miliion dollar contribution into a
court-supervised fund for the benefit of the settlement class members, and (4) pay certain settlement-related notice and other

expenses and fees.

The adjusiments to Blue Book AWP will become effective on or about ninety days after final court approval of the amended seftlement
agreement. The approval process will, again, require a preliminary approval by the court, notification to the class, and final approval by
the court. At this time, no dates have been set by the court.

Independent of the setliement and on the same schedule as the Blue Book AWP adjustment noted above, First DataBank intends to
apply the same 1.20 markup factor to all other NDCs whose Blue Book AWP is set based upon a markup to WAC or Direct Price in
excess of 1.20. First DataBank will also independently discontinue publishing the Biue Book AWP data field for all drugs ne later than
two years following the date that the Blue Book AWP adjustments noted above are implemented.

First DataBank will continue to publish other available drug pricing information including WAC, Direct Price, Suggested Wholesale
Price, Federal Financing Participation Upper Limits (FFPUL), as well as our clinical drug information.

In the recognition that these changes to the NDDF Plus database may impact many of our customers, we are implementing them on a
schedule that will provide suificient notice and an opportunity for customers to plan accordingly.

First DataBank remains committed to providing our customers with the best available drug and drug-related information, including
pricing data, We will continue to work with the public and private sector to gather and publish additionat drug pricing data elements, as
available, and to facilitate the establishment of sustainable drug reimbursement benchmarks.

If you have any questions, please fee! free to calt Customer Relations at 1-800-428-4495 ext. 220. -

Very truly yours,

Donald M. Nielsen, M.D.
President
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£ 8425 Woodfield Crossing Blvd. B800.388.8884 tel
. Wolters Kluwer Jazs woc 317.735.5350 fox

Health indianapolis. (N 46240 www.whheatth,com

August 27, 2008

Dear Valued Customer,

Late last month, Wolters Kluwer Health announced that the United States
District Court for the District of Massachusetts granted preliminary approval to
a revised settlement between Medi-Span® and the plaintiffs who filed a class
action lawsuit against Medi-Span in May 2007. This lawsuit was related to the
publication and reporting of the Medi-Span Average Wholesale Price (AWP) in
our Master Drug Data Base (MDDB®), Price Rx™ and other drug file related
products. | shared with you in my last announcement, dated July 23, 2008,
that if the Court grants final approval, the revised settlement will require
Medi-Span to adjust the mark-up factor used to determine the AWP Medi-Span
publishes for approximately 1,400 NDCs. These NDC’s were identified in the
plaintiff’s original complaint and currently have an AWP published based on a
markup factor in excess of 1.20.

In that same announcement, | also shared with you that the Court had
scheduled a fairness hearing with respect to the revised settlement for
December 17, 2008. The AWP adjustments required by the revised settlement
will become effective on a date yet to be determined but within 90 days of the
date that the revised settlement is granted final approval by the Court.

Now, 1 am writing to notify you that on the same date that Medi-Span makes
the AWP adjustments required by the revised settlement, Medi-Span will apply
the same adjustments required by the revised settlement to all other NDC’s in
the Medi-Span files whose AWP is determined by a markup factor to the
product’s Wholesale Acquisition Cost (WAC) or Direct Price (DP) in excess of
1.20. We will provide our customers with as much advance notice as possible
of the official dates when these changes will occur.

Lastly, | write to notify you that Medi-Span will discontinue publishing current
AWPs for all products in the Medi-Span files within 2 years of final approval of
the revised settlement by the Court.

Wolters Kluwer Health remains committed to providing you with content that is
accurate, current and meets your business needs. Our content is maintained
according to editorial policies grounded in integrity and guided by clinical
experience. We value your business and took forward to serving your content
needs for years to come.




If you have any questions regarding the above information, please contact
Wolters Kluwer Health Customer Support at (800) 388-8884 or via email at
MediSpan-Support@WoltersKluwer.com.

Sincerely,

P Sl

Arvind Subramanian
President and Chief Executive Officer
Wolters Kluwer Health, Clinical Solutions
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_ REPORT OF GALE MOSTELLER, PhD
ON COST SAVINGS FROM THE AMENDED AND RESTATED
FIRST DATABANK AND MEDI-SPAN SETTLEMENTS

November 13, 2008


















































































